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0 OFFICE OF THE ATTORNEY GENERAL OF TEXAS
\
Q AUSTIN
GEmALy C. Mans
ATTORNKY GENERAL
Honorable Eugens Brady
County Attorney
Hant Gounty
Greenville, Texas
Dear Sirs Opimnion Ne. €
Re} )

”

ocarefully aonsidered b
roquest as follows:

- Budsequehd

Your request for opls

1. 19& iho 0«::: Audivsor W
st by
: tn ham a aotm that ey
dail priex to ¥areh 1st emd
wuu ., th o&mr be liabls for reats tharefor,
> the reosipt of suoh letter the lea~
sor appeared end potified the Commlissioners Gours
and ths County Auditor thas he held & written
lease signed by tliie County Julze of the couat;
binding the Oounty %o r 7 the agreed reatal ¢
£100.00 & month watil Jaauary I, 19Aky

NS COMMUMNICATION 1€ TA OF ANMUOTAGIEA 1~ & smm s m e
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"This lease was signed only by the Oounty
Jaudge and no ordsr appears of record in the Xin-
utes of the Commissionsrs Court authorizing the
Oounty Judge $0 aet as agent for the Commission-
ere Court in the exsoution of such lease, The
Commissioners Courd 4id not have notice or knowle
ollge of the existences of this purported lease un-
t4l after it had notified the lessor that it would
vacabe the dullding.

*An order appears on ths Comminsioners Court
Minutes April 15, 19A) as follows: :

®YORDER TO PAY R. B. LOVE RENT ON ¥,.P.A,
BUILDINGs April 15, A. D, 1941. Motion
made by 0. 8, Hall, Coamissioner, and
seoonded by 7, C, ﬁatterson, Commissioner .
that the rental payments of 3100,00 per
month to Rufus B, lLove for rent oa dulld-
ing used for W P A be ratified as per
previous months and that warrant issus

and be paid to the said Rufus B. Love ia
the amount of $100,00 for rental oa duilde
ing for the month of April and that each
month's rentals shall be a separsie trens-
aotion and the Commissiocaners Court shall
authorise payment when due,'

*At the time such order was passed or subse~
quent thereto the lessor did not notify the Com-
nilssioners Court of the existence of said lease
signed by the foraer Oounty Judge,

*0n Maréh 8, 194) the laasor appesared bdefore
the Coamissioners Oourt and discussed with them
at that time the existenmce of bis purperted lease,
signed bg the former County Judge. The Commis.
sioners Court at that time expressaly stated to
lessor that the lease was not binding on the
County, for the reascon that the County Judge, aot-
ing porsonally, had no euthority to dind the County
in such a matter, but they told him that from a
moral standpeint they would like to help him unti}
such time as he 0ouléd sesurs ancther tenant for
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the bdullding. Ag that $ime the Commissioners
Court pasaed an order as followat

*ICOMUISSIONERS COURT IN 3ESSION MARCH 8,
194). Motion made by J. C. Pattersoa,
Comminsionsr, and sssonded by Allen Mar-
t1a, Comnisafoner, that the rental of
$100.00 per moath so Rufus B, Love for
roatal on buildinx formerly used by the
Departasnt of Publio Welfare Stamp Issue
ing Cffice and Commodity ¥Yarshouse be
gtopped and that 50 more ehecks issus to
him for such purpose effective Maroh 1,
1943 with the proviso that the Couaty pay
Mr, Love 350,00 per month until such time
as he may release or rent building in lien
of the £100.00 per month formerly pald
;gd,l? no event longer than Decembar 31,
h)e

*Pursuant to saoch order of the Commissioners
Court the County Clerk issusd & warrsant pl;lblﬁ to
lessor on April lat in smount of £50.00,

the lessor the sum of §50.00 & month as is provi
in the order of dMareh 8th quoted above, I would
like an opinion from you as Lo whethsr or agt -
der the above stated fmets Eunt County 1is 11!‘10
to lessor fer sush amoumt,

"It i3 well settled that she County Jwige Wy
virtue of his office is not an agent sapowered to
soatra¢t on behals of the Couaty, 11l Texas Jurise
prudence 636. In the present imstant no evilense
of the County Judge's authority to exeduts $he
lesase on bebalf of ths Oounty appears in the ain-
utes of the Commissiosmers Court. HMarghall vs,
Simmons, 1359 3. ¥, 89 holds that evidencs to o8-
tabliasb a ccantrast bisding on a county must be
oontained ip the written proseedings of the Cours.
Under the above atatement of frets I think 44 1
slear that ths purported lesse exseutsd by the
County Judge, without authority ef the Commis~
eioners Court, was sot bdinding on the County un~
less scme was retified by the Commissioners Gourt,

he County
Auditor has refused to approve such warrant for the
reason he does not think the County can legally g:x

925
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*Thore {8 no evidence to support ratification
of the lease &8s it arfirmatively appears that the
Commissioners Court in authorizing the payments of
the monthly reantal) 414 not know that the lease had
been exgouted and no acts of the Commissioners
Court oouléd amount %o a ratifiocation unleas that
sourt acted with knowledge of the circumstanoces.
The order made April 15, 1941 gquoted above showe
oclearly that the Commissiopers Court wes acti
under the assumption that the rental agroomongg
with lesoor was & moath to month agreenent,

"Assunming then that the purported written
lease signed by the County Judge was invalid, and
that such lsase hes never dsen ratified by the
Commissionsrs Court the queation remeins &s to
whether or not the order of the Cormismsioners
Court pessed on March &, 1943 and quoted above is
a valid corder and subjleots the ocounty to liabil-
ity to the sum of $£50.,00 per month,

"At the time such order was pacsed ¥r, Love
was advised that the purported written lezse was
favalid and the Commiesioners Court were all satis.
fied that such purported lease was invalid and
they told Er, Love at such time that they were
passing suoh order not becesuse of any légul lia-
bility on the part of the County but becpuse they
considered it a moral obligation to sae Lhat he
aid not lose an{thing, a8 ho had acted in good
faith in esooppt ni the purported written loasi.
It has been held in this regard that the durden
of proving that an order was {nsnoq by the.Com~
niasioners Qourt rests upon pleintiff cleimi
righte thersunder, Gordon vs, Denton Cotuaty,

3% 737. The Countsy eould not ba estopped o sed
up the defanse of the want of authority in making
the contract as the other party to the agresnent
is not in the situation of one who bhas asted inno-
cently or withoat knowledge of the sircumstances,
One who deals with the County is oharged with
notice of regulations oreated by the Legislatura.
Therefore in the inatant oase the lessor was
sharged with the knowledge that ths hurported
written lesase axesuted by the County Judge, aote
éng personally, was invalid, 1} Corpus Juris page
50,
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"The order of the Commissioners of Margh 8
1943 fn ay opinion is based upon no valid oonsfder-
ation in lew. This statement f{s based on she faot
that the facts show that all parties understood
that at the time such order was passed that the
County was not legally dbound to pay the stipulated
rent after March 1, 1943, the date the building
was vaocated, and this payment to the lessor would
in faet amount to no more than & gift of #50.00
s sonth, and the Oommissioners Court ceannot donate
County property or funds, Llano County vs, John-
aon, 29 SH Pe 561

*In the order of Marsh 8 the lessor bound
himself to do nothing, and in return therefor,
the County was to pay him £50,00 & month, In
Miatrot-Callahan va., M.K,2T,, 209 5% 775, Subse-
quant Appeal, 23) SY 160, it wam held that a
promiase by a oarrier to pay a olaim for whioh it
was not llable, not in the way of a compromise,
wags without consideration and thersfor not binde
ing upon the defendant., The position of the par-
tiss in ths instent oase seams to me to be very
mueh like that in the last ¢lted oase in that the
order of the Commissioners Court of kiarch 8 is
a promise by the Commissioners Court to pay a
olain for which it was not 1liable and not in the
way of & compromise.

"Under the facts as stated it is my opiniocn
that the County Auditor should refuase Lo approve
any warrants issued under anthority of the order
of the Commissionars Court of Mareh 8 quoted above,

*I will appreciate opinion from you on the
above subject as so00n as possidble, . . "

Conference Opinion No, 0-3099 of this department ad-
dressed to Honorable 4, M, Allen, County Auditor of Huant Coun-
ty, Texas, holds that the commissioners' court EAS authority

t & building in whioh to store food and 8108Al
ggaggg by the Foﬁ%ral Government for Qistribution to nﬁggsnts.

This opinion also holds that the oommissioners' court has
authority to rent office apace for old age penalon investi-
gators, the W, P, A, and other Federal Govsrnment projeots,
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if suoch projeets are sngeged in the administrasion of re-
lief to the unemployed and needy people of the sounty., e
enalose herewish a copy of sald opinion,

Seotions 96, 97, 98 and 99, Counties, 11 Texas
Jurlepradesse, peges 8332Le8a627-8=9"0n8 40, read in pars
as 10110wst

'Wﬂﬁ%ﬂgsi—_&nﬁ.
‘Pe_:fi. ooatryect or agreenent made by & sounty
8

4 and binding oaly if made under the aue
thority of a resolution or order duly passed at
a moeting of the commissicners' sourt and entered
upon the minutes of sush meeting. If, 4in a suit
involving sn alleged contrect, the pohuon fails
to aver that an order was passed by the commise
slonera' oourt embodying the terms of the oontrest,
the pleading is sudjeos to & general damurrer,
No rights can bde aoquired as sgainst the oou.ntl‘
by agreenents with the individuals composing t

oconmnissioners' scurt., The members of the eourt
are not agents with gene ay thor
publio} y are publio offiocials who have dDeen

hm“d certain powers which must be exsroised
the way presorided dy the statute.

*“The burden of proving that an order was
passed by the ecmmissioners' ocurt rests upon &
plasntir? claiming rights thereunder,

1100 s~ TAL »
ato a oontract on dehalf of the county,

L]

may aot through an agent appointed by it) and the
cantyaoct thus made by & y appointed agent s
binding upos the oounty. In & sult involvimg the
contract it 1s neeeseary to show timt the agree-
nent 18 one whioh the agent was authorized o make,
or that ths county, with knowledge of the terms

of the agresxent, ratified it after it was made,
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- 2t De0SSSATY
o shown br an order ao‘ua

1y on"nrod on thc
ni.nutu; the faoct that an order was made aay de
shown by parol.

sounty and wheg they assume to Jo so. ¢
200¥sry oan be had agaipst the sounty upon the
contract or for the value of the goods Ip the &
sence of ratifioation by the eompigalopers’ eour!

of the oircwnat;nnou, and that the other party to
the alleged oontract has innocently placed himself
in a altuation whioh will oause him loss in oase
the contract is not sustained, it may bde soncluded
that the ocounty is dound theredy. The ratifioe.
tion or estoppel must de based upon eacstion on the
part of the ocommissioners' sourt., But, while the
oounty doudbtless is bound by a formal order of tha
court, suoch order is not negeasary to ratifioatioa.
Ratification of a sontract to purabase chattels is
held to be shown by the faot that a warrant was
drawn, although no bill of sale was ever made, and
no ordsr satered in the mindtes of the cozmissien~
ors' court ezbedying the sale.

*A contruot whioh the somaissicners' court i»
ghown to have bad anthority to sake may Mo Mnuu
by virtue of subsequent aets of the csoury)
ocouversely, the eourt eannot bind the eount whh
respect to a oontraot whieh 1t was not mthoriud
to make, .+ ¢ »

R - g ¢ & «J11 -
Where & county 8 Tede efits under & 00~

tract whioh i3 $llegal in that it has not desn made
fa conformity with the soanstitution or atatutes,
11ability is held to exist, also, by reason of en
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implied ocontraot to pay the reascnadble wvalue of
the denefits whioh the eounty may have received.
The oounty may aot be held liable upon an implied
sontradt or quastum maruit unless the coamission-
ora' oourt was authorized to meks the contract
sought to de 1ied; nor 1s the oounti olsop{:d
to aet :g as a defense the want of authorisy

g the

makin contreot, The other pe to the agreae~
pent ig no n  the qatlon of one who hag essed
innooently or without knowledge of tha ciroumastanoces.
Dne who deels with a sounty 1s charged with notiece

0 pgylations ergated by the Jeglslature; end a
ouston which ignores th aw oannot be invoked for

the purpose of validating & transaction whioh s
otherwise invalid, , . " {Undersooring ours)

Artiele 3, Seotion 52, of our State Conmstitutioen,
provides in part ss follows:

*The Laglalaturs shall have no power to ete
thorize an{ oountys, « ¢ o0 lend 4ts credit or to
grant public money or $hiag of walue in zi¢ of,
or to any individual, eassoolation or corporation
whatsoover. « « »" .

We quote from the case of lLlano County st sl. v,
Johnson et al., 29 S, ¥, 56, {eited by you in your letter)
as follows:?

"y o« « The commissioners' occurt of the ecunty
ocoupy towards {ts property s truast relation, and
they ean onli dispoae of 1ta property in the manner
required by law and for purposes thst sre in kee
ing with the trust they -

The lesse signed Dy the county judge is clsarly
iovalld and not bdbinding on the sounty, UNor was such vatu=-
thorized loase ever ratified by the commissioners' oourt
under the faots stated in your letter, The order of Mareh
8, 1943, shown in your letter, reflects that the bullding
on said date was no longer used by the projects for whish
ths oounty paid a rental, On ¥arch 8, 1943, the owner of
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the building hnd po valild elalim egainst the county by reason
of the county Jjudge's unauthorized lease~-a lease never rotie-
fied by the comnissioners' eouyrt and one unzoh wag not reti-
riod by saok ordor of Mnroh Bth--sd eons , :

, : : ount

. he building cortain
suns asniut ‘ho aoanty o.lnrlr smounts to & donation waieh
i35 prohibited dy cur statc Constitution,

It 1ia therefore our opinion under the faots stated
thet you have corrsotly answered the question, Ve also wish

to express our appreciation for your ozocllont drief in thts
natter,

Yory truly yours
ATTORNEY OENERAL OF TIXAS

T Dasye

Wr. §, Fanning
Assistant

WoF:mp
Enol.

.;lh VEI ATR L9, 1943

g
RPPROVED
//Zégﬂﬁﬁi. }
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